IN THE DISTRICT COURT OF KINONDONI
AT KINONDONI
CRIMINAL APPEAL NO. 15 OF 2022
(Appeal from the judgment and decree of Kawe Primary Court in Criminal Case No. 1621 of 2021 before Hon. M. A. Twalib RM, dated 27th May, 2022)
BETWEEN
EDGA SAMWELI……………………………………… APPELANT
AND
ELLY EMILE……………………………………………. RESPONDENT
(Msongo, SRM)
Dated the 13th day of October, 2022
In
Criminal Case No. 1621 of 2021

JUDGMENT OF THE COURT
MSONGO, SRM.:
	The appellant appealed against the judgment of the Primary Court of Kawe at Kinondoni, Dar es Salaam in Criminal Appeal No. 15 of 2022, which was decided in favor of the respondent. The background to this appeal is that, the respondent filed a Criminal Case No. 1621 of 2021 before the Kawe Primary Court charging the appellant for primarily, the offence of theft contrary to section 265 of the Penal Code, Cap. 16 R.E. 2019, and the offence of malicious damage to properties contrary to section 326 (1) of the Penal Code, Cap. 16 R.E. 2019. The trial Primary Court after hearing evidence, it decided in favor of the respondent. The appellant was not satisfied with the decision and filed the present appeal to the District Court of Kinondoni at Dar es Salaam vide Criminal Appeal No. 15 of 2022.
	The appellant has 6 grounds of appeal which are found in the petition of appeal as follows hereunder: -
1. That, the Honorable Magistrate erred in law and fact for failure to take into account procedural irregularities occurred from arrest to the judgment date.
2. That, the Honorable Magistrate erred in law and fact by admitting electronic evidence contrary to the provision of the law.
3. That, the Honorable Magistrate erred in law and fact for nit considering proper chain of custody of the property which is the subject matter of the case in question.
4. That, the Honorable Magistrate erred in law and fact for the failure of the prosecution side to prove their case beyond reasonable doubt.
5. That, the Honorable Magistrate erred in law and fact for the failure of the prosecution side to prove all essential elements of the offences charged to the accused, namely theft and destruction of property contrary to the requirement of the law.
6. That, the Honorable Magistrate erred in law and fact for failure to take in to account accused (appellant) evidence and facts in deciding the case.
On the hearing date, both parties were present. The respondent was not represented by an advocate while appellant had service of Mrs. Rosemary John Mzee, advocate. It was ordered that the matter be heard by way of written submissions as the respondent had no service of an advocate.
The counsel for the appellant submitted on all grounds of the appeal, submitting on the first ground of appeal. The counsel went on to say that the decision of the Primary Court in Criminal Case No. 1621 of 2021 in Kawe Primary Court erred by not taking into account the procedural irregularities that occurred from arrest to judgment. That, the appellant was arrested and put under custody for 3 days at Mbweni Police Station without any interview or bail contrary to the requirement of the law. Interview and bail is a matter of law and it has to be provided for by the law. Section 50 (a) and 51 (1) (a) (b) of the Criminal Procedure Act, Cap. 20 R.E. 2019 provide that the period available for interviewing a person is four hours commencing at the time of arrest in respect of the offence. The cited provisions provide for custodial interviews. He relied on the decision of the Court of Appeal in the case of The Republic vs. Marwa Julius Itembe and Buruna Chacha Nyauchu, Criminal Session Case No. 72 of 2018.
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